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May 6, 2004

AMENDMENT NO. 3
to the

AGREEMENT TO INITIATE
for the

BRACKETT CREEK LAND EXCHANGE

USDA Forest Service

Gallatin National Forest

and

Sacagawae Meadows Ranch, L.P.
WHEREAS, Sacagawae Meadows Ranch, L.P., a Nevada Limited Partnership, hereinafter referred to as the "Non-federal party" or "SMR", and the Forest Service, U.S. Department of Agriculture, hereinafter referred to as "Forest Service" or "United States", acting through their authorized representatives, executed a non-binding Agreement to Initiate (ATI) in June 2000, to exchange real property in the proposed Brackett Creek Land Exchange, under terms and conditions described in the ATI, including the EXHIBITS A, B, C, D, E, F-1 and F-2, and the MAPS A, B and C; and 

WHEREAS, in July 2002, SMR and the Forest Service executed Amendment #1 to the ATI for the following three purposes: (a) to revise EXHIBIT A and MAP A to reflect a change in the configuration and acreage of the Non-federal land in Section 5, T1N, R7E; (b) to revise the costs and responsibilities for completing needed land surveys and boundary posting; and (c) to acknowledge that the appraised value of the Non-federal land may exceed the appraised value of the Federal land, and to document that SMR will donate to the United States any excess value and acreage of the Non-federal land.

WHEREAS, in June 2003, SMR and the Forest Service executed Amendment #2 to the ATI for the following two purposes: (a) to revise one provision within EXHIBIT B (Federal land), page 7, regarding “RESTRICTIONS, 1. Wetland/Floodplain”, and revise the associated MAP C, and the associated Exhibit F-1 (Executive Orders for Wetlands/Floodplains); and (b) to revise EXHIBIT D – Implementation Schedule.

WHEREAS, at the present time, the Forest Service and SMR desire to again amend the ATI (Amendment #3 to the ATI), for the following purposes: 

(A) To revise the legal description and acreage for the non-federal lands in Section 5, T1N, R7E to be conveyed to the U.S., based on the completed land survey;

(B) To delete a provision in the original ATI (Exhibit C, provision 10(a)) regarding a proposal for the Forest Service to grant an easement to SMR for an un-named road that would extend from Highway 86 across NFS land in Section 8 to SMR land in Section 5.  

(C) To identify and correct the current Forest Service specifications and estimated costs for building replacement South Fork Brackett Roads #631 and #631A;

(D) To identify the current Forest Service specifications and estimated costs for building proposed replacement North Fork Brackett Creek Road Road #6607;

(E) To clarify and confirm SMR’s responsibilities and agreements regarding the proposed replacement roads;

(F) To clarify and confirm Forest Service responsibilities to review and approve the design, and to inspect, monitor and approve the proposed construction and reconstruction of the replacement roads; and 

(G) To identify the party responsible to provide the needed legal instruments and rights-of-way exhibits for the proposed road easement reservations, easement grants and easement terminations. 

(H) To identify the party responsible for any further appraisals after August 12, 2004.

NOW THEREFORE, SMR and the Forest Service mutually agree to amend the terms and conditions of the original ATI (June 2000) as follows: 
(A) Non-federal lands in Section 5:  

The legal description and acreage is revised as follows, based on the survey of the non-federal lands in Section 5 completed by SMR’s contractor in 2003.

Gallatin County, Montana
T. 1 N., R. 7 E.,  P.M.M. 

Section 5:  

Tracts 1 and 2, located west of the fee strip of land owned by the State of Montana for State Highway 86

Tract 3, located south of the centerline of the Brackett Creek County Road

Total of 114.4 acres, more or less 
(B) Delete Exhibit C, provision 10(a):


The parties agree to delete EXHIBIT C provision 10(a) of the ATI regarding a proposal for the Forest Service to grant an easement to SMR across NFS land in Section 8 to SMR land in Section 5.  SMR currently has road access to its land in Section 5 located north of the Brackett Creek County Road and east of Highway 86. No additional road access across NFS land in Section 8 is needed. 

(C) Replacement Roads #631 and #631A:

EXHIBIT C, provision 11(d) is amended as follows:  The parties agree that SMR will construct and reconstruct proposed replacement South Fork Brackett Roads #631 and #631A to Forest Service specifications, as summarized below:

· Existing Road #631 would be improved from its junction with Hwy 86 in Section 8, extending southwesterly 1.8 miles to the switchback in Section 7.  Road #631 (1.8 miles) would be rebuilt 14’ wide with a crushed aggregate gravel surface and a ditch.

· Road #631A would begin near the switchback of Road #631 in Section 7, and extend westerly generally along an old road that ties to Road #6948 in Section 12.  Road #631A (1.8 miles) would be built 12’ wide with native surface and a ditch.  Total length of Roads #631/631A would be 3.6 miles.
· The Forest Service estimates that the total cost of installing replacement access Road #631/631A is $75,600 to $92,400.  This estimate excludes the costs of signing and gating, which would be Forest Service responsibility. 
(D) Replacement Road #6607:

EXHIBIT C, provision 11(c) is amended as follows:  The parties agree that SMR would construct and reconstruct proposed replacement North Fork Brackett Road #6607 to Forest Service specifications, as summarized below:

· Replacement Road #6607 would begin at Hwy 86, and extend westerly across portions of Section 32 and Section 31 to Section 36, crossing North Fork Brackett Creek and connecting to existing Road #6607.  Total length of Replacement Road #6607 would be 2.7 miles.

· The first 0.1-mile segment of Road #6607 would be 14’ wide with 4” crushed aggregate surfacing and a ditch. It would terminate at a 10-car capacity, graveled trailhead (parking area) in Section 32. The remaining 2.6 miles would be 12’ wide with native surfacing (no gravel), without a ditch. The road beyond the trailhead would be gated with appropriate signing. 

· The Forest Service estimates that the total cost of installing replacement access Road #6607 is $67,500 to $82,500.  This estimate excludes the costs of signing and gating, which would be Forest Service responsibility. 
(E) SMR Responsibilities regarding Proposed Replacment Roads:
EXHIBIT C, provision 11 is further amended as follows:  The parties agree that SMR would, at its own expense, complete all required road engineering and design, obtain all needed permits, and then construct and reconstruct the identified replacement roads, utilizing Forest Service specifications, in compliance with mitigation measures identified by the Forest Service and described in the Environmental Assessment (EA) and Decision Notice (DN) for this project, including State of Montana Best Management Practices for Forestry, Forest Service Best Management Practices for Prevention of Noxious Weeds, and Forest Service restrictions for protection of trout and amphibian habitat.

The parties further agree that SMR would construct the replacement roads to Forest Service specifications after the parties enter into a binding Exchange Agreement, and prior to closing the proposed exchange/donation.   The parties acknowledge that until both parties enter into a binding Exchange Agreement, either party may elect to discontinue the exchange process.

(F) Forest Service Review and Approval of Replacement Roads:

EXHIBIT C, provision 11 is further amended as follows:  The parties agree that SMR would submit engineering and design plans to the Forest Service for review and approval prior to starting work; the Forest Service would review and approve final road locations prior to starting work, and Forest Service representatives would inspect, monitor, and approve the actual road construction and improvement work to ensure compliance with the Forest Service specifications, approved engineering design and the identified mitigation measures.

(G)  Preparation of Instruments and Exhibits:

EXHIBIT C, Provisions 10 and 11 are further amended as follows:  The parties agree to prepare and provide the needed legal instruments and rights-of-way exhibits, to Forest Service standards, for the proposed road easement reservations, grants and terminations.  The  responsibility and cost to provide needed legal instruments and exhibits would be shared as follows: 

(1) The Forest Service would provide all legal instruments (easements, terminations and deed and patent reservations).

(2) SMR would provide the exhibit needed for its reservation of an easement for Road #6607 and for Road #6607A in Section 5.

(3) SMR would provide the exhibit needed for the easement to be granted to SMR for Road #6607 in Section 8.

(4) The Forest Service would provide exhibits for termination of the existing easements for portions of Road #6607 and Road #6948 across SMR land.
(H)Completion of Any Further Appraisals:

EXHIBIT C, Provision 5 is amended as follows:  SMR and the Forest Service acknowledge that the current approved appraisals of the respective non-federal and federal lands in the proposed Brackett Creek Land Exchange are effective through August 12, 2004.  The parties agree to act expeditiously in efforts to enter into an Exchange Agreement prior to August 12, 2004, avoiding need for further appraisals.  Nevertheless, in the event any further appraisals are required, for any reason, the Forest Service agrees to complete any further appraisals of the non-federal and federal lands at its sole expense.  The Forest Service also agrees to provide copies of any further appraisals, following review and approval, to SMR.

The parties hereby agree to all provisions of this Amendment #3, and agree that this Amendment #3 supersedes and replaces those applicable provisions contained in the original ATI, and Amendments #1 and #2.  The parties further agree that this Amendment #3 will have the same force and effect as the original ATI and Amendments #1 and #2.

NON-FEDERAL PARTY
                           /s/                                                                                5/14/04

_____________________________
__________

JOHN NEERHOUT, President of  
Date

JoNee Corporation, General Partner

USDA FOREST SERVICE
                              /s/                                                                              5/14/04

___________________________________
____________

THOMAS PUCHLERZ, Director 
Date

of Recreation, Minerals, Lands, Heritage and Wilderness

Northern Region

Page 5 of 5

