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Albuquerque, NM  87194

RE: Appeal #98-03-00-0026-A251

Dear Ms. Basgall:

Following is my review decision on the appeal you filed (# 98-03-00-0026-A251) regarding the 
Acting Forest Supervisor Kenneth D. Knarr's decision pertaining to required maintenance under 
Clause #5 of your client's Road Use Permit.

My review of this appeal has been conducted pursuant to and in accordance with 36 CFR 251.87.  
I have thoroughly reviewed the appeal record including Acting Forest Supervisor Kenneth D. 
Knarr's response letter dated May 12, 1998, and Acting District Ranger Robert W. Cordts' letter 
of February 17, 1998.  I will address the issues identified in Mr. Cordts' February 17 letter.

APPEAL ISSUES AND FINDINGS

Appellants' Statement Issue #1 (page 4 #6A):  ``. . . Mr. Cordts failed to consider whether or 
not the Coyote Springs Road Landowners Association (CSRLA) had fulfilled its maintenance 
obligations under its Road Use Permit . . . .  Mr. Cordts' conclusion that the poor condition of the 
road was due entirely to the Appellants' failure to fulfill their maintenance obligation under their 
Road Use Permit coupled with his failure to consider whether or not the CSRLA had contributed 
to the poor condition of the road by failing to fulfill its road maintenance obligation is unfair, 
unreasonable and not supported by the facts.  A decision is arbitrary and capricious if the 
decision-maker fails to consider all the important relevant factors and commits a clear error in 
judgement . . . .''

Comment:  Although a drag may be an effective tool in smoothing the road surface, it is not 
adequate in shaping the road to provide drainage and reduce erosion which is effectively 
accomplished with a road grader.  I find no facts supporting the claim that Mr. Cordts acted in an 
arbitrary and capricious manner in administering the road use permit with the appellants.

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings.

Appellants' Statement on Issue 2 (page 5, B):   ``Mr. Cordts failed to satisfactorily articulate 
the basis for his decision, simply stating his conclusion without any explanation as to his course 
of inquiry, the analysis used or his reasoning . . . .''
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Comment:  The appellants and the CSRLA are responsible for 100% of the maintenance on 
Forest Development Road 244, as required by 36 CFR 212.7 and their road use permit.  Road 
maintenance performed by the appellants appears well documented in your October 2, 1997, 
letter (Document BB) and Mr. Cordts' letter of September 17, 1997, which provides documenta-
tion on maintenance performed by the CSRLA.  Mr. Cordts reacted to complaints regarding the 
poor condition of the road by requiring the appellants to blade the road, as required by the road 
use permit.  I find Mr. Cordts acted in a responsible, reasonable manner in carrying out his duties 
in administering the terms and conditions of the road use permit with the appellants.

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings.  

Appellants' Statement on Issue 3 (page 5, C, 1st paragraph):  ``Finally, the Forest Service 
has singled out the Appellants for selective enforcement of the road maintenance requirements 
under the Road Use Permits . . . .''

Comment:  In reviewing the record, I find no basis to support this allegation.  In my response 
to Issue 2, both the appellants and the CSRLA maintenance performance is well documented.  
Mr. Cordts' February 17, 1998, letter (Exhibit M) on page 2, identified the hours of maintenance 
performed by the appellants and CSRLA.  In my opinion, the maintenance being asked of the 
appellants does not appear unreasonable.

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings. 

Appellants' Statement on Issue 4 (page 6, C, 2nd paragraph):  ``Appellants are being 
unfairly and illegally singled out for enforcement in this matter because they refuse to join 
CSRLA.''

Comment:  The Forest Service has not unfairly or illegally singled out the appllants but 
requested them to maintain the road as required under their road use permit.  It is unfortunate that 
an effective collaborative effort between the Appellants and the CSRLA has not led to further 
cooperation.  The road users association is an efficient way for members to contribute a smaller 
share and pool their efforts in performing road maintenance obligations.  The record supports the 
efforts of District Ranger Floyd Thompson and Mr. Robert Cordts in encouraging the appellants 
to join or cooperate with CSRLA.  The appellants' choice was a personal one not to join the 
association.

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings. 

Appellants' Statement on Issue 5 (page 6, C, 2nd paragraph):  ``In addition to the Appellants 
and the CSRLA, there are several other individuals who use the road, yet have not been required 
by the Forest Service to either obtain a Road Use Permit or perform road maintenance.''

Comment:  As required in 36 CFR 212.7, road users are required to obtain a permit.  Mr. Cordts' 
letter of February 17, 1998, indicates ``the district has a tract record of responding to complaints 
about those that use the road without authorization.''  The record does not substantiate or 
validate that unauthorized road use in the permit area has occurred.

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings. 
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Appellants' Statement on Issue 6 (page 6, C, 2nd paragraph):  ``Additionally, as noted 
above, the Forest Service has failed to consider whether or not CSRLA, who is required by its 
Road Use Permit to perform 100% of the road maintenance, has contributed proportionately . . ''

Comment:  Under the road use permit, the CSRLA is responsible for 100% of the road 
maintenance.  Since the appellants did not choose to join the association, they were issued a road 
use permit with terms, conditions and requirements which included blading the road.

The record indicates District Ranger Thompson and Mr. Cordts strongly encouraged the 
appellants to join the CSRLA and thereby distribute incurred road maintenance costs among all 
users.  Any potential new landowners within the CSRLA permit area must either join the 
association or obtain a road use permit requiring road maintenance performance.

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings.  

Appellants' Statement on Issue 7 (page 6, C, 2nd paragraph):  ``The Forest Service has 
clearly abused its discretion by (1). . . (2). . . (3). . .''

Comment:  The record verifies the fact (Document A) that Mr. Cordts analyzed the amount of 
equipment time and maintenance performed by both the CSLRA and the appellants.  The record 
also indicates the CSLRA has performed road maintenance commensurate with their use.  
Although a bill for $300.32 to blade the road is considerable, it does not appear unreasonable to 
ask the appellants to fulfill their obligations under the road use permit. 

The Forest Service has the authority to manage Forest Development Roads under authority 
contained in 36 CFR 261.  The road closure order dated June 11, 1995, prohibits use except by 
permit.  The appellants and CSRLA must obtain a road use permit for future use.  I encourage 
the appellants to jointly work with the CSRLA to develop positive collaborative efforts in 
resolving mutual road maintenance concerns.  I find the record does not indicate ``the Forest 
Service has abused its discretion.''

I concur with the Reviewing Officer's (Acting Forest Supervisor's) findings. 

This decision is the final administrative determination of the Department of Agriculture.

Sincerely,

/s/ John R. Kirkpatrick
JOHN R. KIRKPATRICK
Appeals Deciding Officer
Deputy Regional Forester, Resources

Enclosure

cc:
ENG                                     District Ranger Sandia RD
EAP                                      Forest Supervisor Cibola NF


